Whaling in the Antarctic Sea on the admissibility of Japan ' Whaling in the Antarctic illustrates the importance of organ practice, which refers to the practice of organs of international treaties by means of resolutions, for the
interpretation of the underlying treaty, and highlights a number of issues attached to its interpretative employment. 1 The foremost issue is whether it is possible to link resolutions of treaty organs to the interpretative categories of subsequent agreement and subsequent practice within the meaning of Article 31(3)(a) and (b) or to other practice pursuant to Article 32 of the Vienna Convention on the Law of Treaties (VCLT). 2 Such a proposition entails a number of consequential issues: first of all, whether organ practice counts as practice 'between the States' at all. If this is the case, the question follows whether this goes with a special rule on subsequent practice to the effect of lowering the requirement for an agreement within treaty organs and, finally, whether the answer to both questions differs with regard to organs within general treaty regimes as opposed to organs of international organizations with legal personality.
After a brief overview of the relevant facts of the case with regard to subsequent practice, we will delve into the two issues outlined above by assessing the International Court of Justice's (ICJ) reasoning against its own case law and other international practice: that is, whether organ practice amounts to subsequent state practice, which this article affirms, and whether a lower standard of agreement for subsequent practice applies within treaty organs, which this article denies. Again, it is argued that a differentiation based on legal personality is not an accurate criterion. Whereas both parties spent considerable effort in arguing in favour of, or against, the existence of a subsequent practice within the meaning of Article 31 of the VCLT, 3 the Court applied instead a duty to give due regard to the organ practice it derived from the treaty itself. However, extending the perimeter of analysis to Article 32 of the VCLT, which covers other confirmatory practice not establishing the agreement of the parties, permits an alternative reading more in line with the Court's earlier case law by retrieving resolutions registering dissents in order to buttress the Court's conclusion of a proportionality test on the facts. Thus, Articles 31-32 of the VCLT provide an established framework for assessing the impact of the plenary organ's resolutions according to whether these are adopted by consensus or by a majority vote registering dissents.
Article VIII and the Proportionality Test for Lethal Sampling
Australia initiated proceedings against Japan alleging that the Japanese JARPA II whale research programme 4 Whaling (ICRW), of which Japan is a party. 5 According to Australia, the purported scientific research disguises commercial whaling, 6 which is prohibited since the entering into force of a moratorium. 7 The only exception for which states parties may continue to grant special permits to kill, take and treat whales to its nationals is for the purposes of scientific research according to Article VIII, paragraph 1, of the Convention:
Notwithstanding anything contained in this Convention any Contracting Government may grant to any of its nationals a special permit authorizing that national to kill, take and treat whales for purposes of scientific research subject to such restrictions as to number and subject to such other conditions as the Contracting Government thinks fit.
At the entering into effect of the moratorium for Japan, the respondent state launched its first JARPA research programme, later replaced by JARPA II, the aim of which was, among others, to monitor the effects of the moratorium in view of its possible replacement by catch limits. 8 The Court thus had to interpret Article VIII and, in particular, the phrase 'for the purposes of scientific research' contained therein, in view of determining criteria by which to assess whether Japan's research programme breaches the ICRW. Given Japan's relatively high lethal sampling figures in the face of alternative non-lethal means, it had to be determined, in particular, which legal effect a disproportionate lethal use entails and whether this revealed JARPA II as a mechanism to continue processing whale products. 9 On the interpretative level, the question is therefore whether Article VIII imposes upon states recurring to scientific whaling a proportionality test for lethal means.
To ICRW, supra note 5, Schedule, which pursuant to Article I, paragraph 1 of the Convention forms an integral part of the Convention, was amended in 1982 so as to include a moratorium on commercial whaling in paragraph 10(e): 'Notwithstanding the other provisions of paragraph 10, catch limits for the killing for commercial purposes of whales from all stocks for the 1986 coastal and the 1985/86 pelagic seasons and thereafter shall be zero. This provision will be kept under review, based upon the best scientific advice, and by 1990 at the latest the Commission will undertake a comprehensive assessment of the effects of this decision on whale stocks and consider modification of this provision and the establishment of other catch limits.' Although Japan first objected to the amendment, the objection was withdrawn in 1986, apparently under pressure from the USA and became effective for Japan in the 1987-1988 season.
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Whaling in the Antarctic, supra note 1, at 261, para. 103. Ibid., at 261, para. 101. 10 Ibid., at 256, paras 78-79; Memorial of Australia, supra note 3, at 165, para. 4.68. The 30 resolutions are reproduced in Australia's Memorial Annexes 7-41. All resolutions can be downloaded from the International Whaling Commission's (IWC) website, available at http://iwc.int/resolutions (last visited 1 November 2016). 11 See ICRW, supra note 5, Arts III, V. The IWC is charged, inter alia, with amending the Convention 'based on scientific findings' in order 'to carry out the objectives and purposes of this Convention'. To this end, the Commission constituted the Scientific Committee as a sub-organ composed of experts, to which, or whaling and to the objectives and purposes of this Convention'. 12 In its guideline Annex Y, later updated to Annex P, 13 which was adopted by consensus, the Commission stated that a proposed special permit shall include: '(iii) an assessment of why non-lethal methods, methods associated with any ongoing commercial whaling, or analyses of past data have been considered to be insufficient. ' On the other hand, IWC Resolution 1995-9 on Whaling under Special Permit was not adopted by consensus and, particularly, did not receive the vote of Japan, 14 and it states:
Whereas Article VIII of the Convention provides that any Contracting Government may grant to any of its nationals a special permit ... the Commission ... recommends … that scientific research involving the killing of cetaceans should only be permitted in exceptional circumstances where the questions address critically important issues which cannot be answered by the analysis of existing data and/or use of non-lethal research techniques.
The question is whether these resolutions and guidelines amount to subsequent practice pursuant to Article 31(3)(b) of the VCLT or otherwise carry any interpretative weight. Whereas the guideline adopted by consensus imposes, as a matter of substance, only a procedural requirement on the state party proposing a special permit to set out why it considers lethal means to be necessary, Resolution 1995-9 requires that lethal means be used only as a last resort when non-lethal means cannot answer the issue. The guideline, in other words, fits better with Japan's argument for a state's subjective discretionary power based on Article's VIII 'as the Contracting Government thinks fit'. Resolution 1995-9, on the contrary, implies an objective proportionality test for lethal sampling.
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Non-Binding Practice of Plenary Organs
The VCLT includes the subsequent practice within the general rule of interpretation in Article 31, 16 17 Article 31 of the VCLT, which places the subsequent practice alongside the treaty text, the object and purpose and the context of which it is a part, establishes no hierarchy between the means of interpretation. Instead, treaty interpretation consists in a 'single combined operation' in which the means are to be thrown 'into the crucible'. 18 The subsequent practice nonetheless stands out as an 'authentic means of interpretation' since through this means the states parties speak directly to the interpreter as 'masters of the treaty'.
19 Therefore, by 'taking into account' the subsequent practice, its content is to be 'read into the treaty'. 20 The subsequent practice 'between the parties' of Article 31 of the VCLT requires nonetheless an attribution of the relevant practice to the contracting states. Such attribution is not an issue within the framework of conferences of states parties, where the states gather in their very capacity as contracting parties and not as members of treaty organs. 21 On the other ' The Commission, by heading the article "General rule of interpretation" in the singular and by underlining the connexion between paragraphs 1 and 2 and again between paragraph 3 and the two previous paragraphs, intended to indicate that the application of the means of interpretation in the article would be a single combined operation. All the various elements, as they were present in any given case, would be thrown into the crucible, and their interaction would give the legally relevant interpreta- represents an authentic interpretation by the parties which must be read into the treaty for purposes of its interpretation.' ILC Yearbook 1966, supra note 18, at 221, para. 14. This reading was endorsed by Kasikili/Sedudu Island, supra note 17, at 1076, para. 49. 21 These are periodical gatherings of the contracting states, which often adopt resolutions that touch upon the interpretation of the constituent treaty and may amount to subsequent agreements. On the Conference of the States Parties, see Nolte, 'Third Report of the Study Group on Treaties over hand, the attribution requirement excludes that an organ with limited membership establishes subsequent practice as such, although its practice may constitute a catalyst for states parties to agree on a certain interpretation.
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The analysis thus concentrates on organs consisting of representatives of all states parties. Organs of international organizations with legal personality pose the thornier issue. The autonomy of the organization with legal personality may tend to interrupt the attribution link by establishing a veil between the organization and its organs, on the one hand, and the constituent states, on the other. However, the fact that a subsequent agreement or practice is not subject to any particular form or procedure pierces the veil. 23 What counts is that the states parties agree on a particular interpretation and not how this agreement has come about nor why the states gathered in the first place. International jurisprudence and practice reject any limitation on the capacity of states to establish a subsequent agreement because they are gathered as organs of international organizations with legal personality.
Thus, in Legality of the Use by a State of Nuclear Weapons, the ICJ implicitly accepted the practice of the United Nations General Assembly (UNGA) as potentially amounting to subsequent practice between the parties. 24 The Appellate Body of the World Trade Organization (WTO), an organization with legal personality, 25 followed suit by considering the practice of the ministerial conference as a subsequent agreement within the meaning of Article 31 of the VCLT.
26 Some commentators agree in not considering the legal personality as an obstacle to attribution. 27 The International Law Commission (ILC) adopted a more cautious approach by accepting that the practice of organizations with legal personality may give rise, or express subsequent practice, within the meaning of Article 31 of the VCLT, but it does not constitute subsequent practice of the parties itself. It may constitute, however, other practice pursuant to Article 32 of the VCLT or contribute to the object and purpose. 28 Such caution, however, is due to the ILC opting for the broader category of 'practice of an international organization', which goes beyond that of plenary organs.
If the autonomy inherent in a distinct legal personality is insufficient to interrupt the attribution link, the same conclusion follows even more with regard to the more feeble autonomy of organs not linked to international organizations with legal personality. This second category, residual to the former only as a matter of definition, consists of organs established within general treaty regimes and includes organs such as the Free Trade Commission of the North American Free Trade Agreement (NAFTA). 29 The IWC comes within this latter category of organs of general treaty regimes. Strictly speaking, it could be questioned whether the following inferences also hold true for organizations with legal personality. However, lacking any contrary indications, such may be presumed. The Court in Whaling in the Antarctic recognized the relevance of resolutions adopted by consensus for interpreting the ICRW and confirmed to that effect that organ practice needs not be drawn from binding instruments: 'These recommendations, which take the form of resolutions, are not binding. However, when they are adopted by consensus or by a unanimous vote, they may be relevant for the interpretation of the Convention or its Schedule.' 30 The Court, however, did not expressly qualify the resolutions adopted by consensus as subsequent practice within the meaning of Article 31(3)(b) of the VCLT. And, moreover, later in the judgment, it instead considered these resolutions from the perspective of a duty to cooperate, which could indicate an alternative path to subsequent practice within the meaning of Article 31 of the VCLT. 31 It would nevertheless go too far to read this as rejecting organ practice from being considered as subsequent practice, considering that the Court nowhere alluded to the issue of organ and state practice, which only could have led it to such a negative conclusion. 28 On the contrary, more arguments point to the Court in Whaling in the Antarctic implicitly considering the practice of treaty organs as amounting to a subsequent practice of the states. First, the irrelevance of the non-binding character of the resolutions fits well with this category. If seen as a subsequent practice under Article 31 of the VCLT, non-binding instruments express the opinion of states parties on the interpretation of the treaty to be read into it, and their normative force, if any, derives from the content establishing a subsequent practice and not from the instrument itself. And, more importantly, the Court rejected some resolutions as subsequent practice because they were not adopted by consensus. This would imply, a contrario, that those adopted by consensus constitute subsequent practice under Article 31 of the VCLT:
83. Article VIII expressly contemplates the use of lethal methods, and the Court is of the view that Australia and New Zealand overstate the legal significance of the recommendatory resolutions and Guidelines on which they rely. First, many IWC resolutions were adopted without the support of all States parties to the Convention and, in particular, without the concurrence of Japan. Thus, such instruments cannot be regarded as subsequent agreement to an interpretation of Article VIII, nor as subsequent practice establishing an agreement of the parties regarding the interpretation of the treaty within the meaning of subparagraphs (a) and (b), respectively, of paragraph (3) of Article 31 of the Vienna Convention on the Law of Treaties.
Organ Practice and the Standard of Agreement for Subsequent Practice
The question that follows is whether organ practice amounts to subsequent practice only if -and, thus, consistent with the general rule -it establishes the agreement of the parties or whether a special rule on subsequent practice has developed within treaty organs that overlooks the requirement for an agreement. The special rule thesis rests on a line of advisory opinions on organ practice, which apparently recognized subsequent practice despite the opposition of some states parties and thus a lack of agreement. This raises the question whether Whaling in the Antarctic is innovative against these precedents as a return to stricter requirements on Article 31 of the VCLT because it considers that a lack of consensus prevents a resolution from establishing subsequent practice. permit the UNGA to deal with issues on the agenda of the UNSC, although the resolutions cited by the Court as corroborating practice, such as UNGA Resolution 1600(XV) on the Congo and 1913(XVIII) Regarding Portuguese Colonies, were adopted by the majority and registered negative votes. 35 The Court likewise relied on the UNGA's practice in Certain Expenses of the United Nations 36 in order to assess whether 'expenses of the Organization', according to Article 17(2) of the UN Charter, included operational expenses in addition to administrative ones, despite the lack of consensus in annual budget resolutions. 37 The conflict between Whaling in the Antarctic and the Court's earlier case law, however, is more apparent than real. In Whaling in the Antarctic, the Court recognized a substantive dissent of Japan and others, which was not the case in Construction of a Wall and Certain Expenses. Both the Construction of a Wall and Certain Expenses advisory opinions dealt with issues of competence, while the states voting against the UNGA resolutions did not dissent only on this competence -that is, because they opposed the inclusion in the organization's budget of non-administrative items or the UNGA's incursion into the UNSC's exclusive competence on peace and security. In Whaling in the Antarctic Sea, on the other hand, the lack of consensus for Resolution 1995-9, and, notably, the contrary position of Japan, concerned the resolution itself and the proportionality test, which the IWC's resolution would have incorporated into the ICRW. Whaling in the Antarctic is thus in line with the Court's earlier case law.
The Construction of a Wall and Certain Expenses advisory opinions should therefore be placed in the framework of an agreement established by silence -that is, when the circumstances are such that the lack of reaction or opposition may reasonably count session of any matters relative to the maintenance of international peace and security which are being dealt with by the Security Council and shall similarly notify the General Assembly, or the Members of the United Nations if the General Assembly is not in session, immediately the Security Council ceases to deal with such matters.' 35 Construction of a Wall, supra note 33, at 149-150, para. 27: ' As regards the practice of the United Nations, both the General Assembly and the Security Council initially interpreted and applied Article 12 to the effect that the Assembly could not make a recommendation on a question concerning the maintenance of international peace and security while the matter remained on the Council's agenda. ... However, this interpretation of Article 12 has evolved subsequently. ... Indeed, the Court notes that there has been an increasing tendency over time for the General Assembly and the Security Council to deal in parallel with the same matter concerning the maintenance of international peace and security. ' 43 Ibid., at 81, para. 27: 'Resolution WHA46.40 itself, adopted, not without opposition, as soon as the question of the legality of the use of nuclear weapons was raised at the WHO, could not be taken to express or to amount on its own to a practice establishing an agreement between the members of the Organization to interpret its Constitution as empowering it to address the question of the legality of the use of nuclear weapons. 46 Whaling in the Antarctic, however, as has been shown above, is not innovative but in line with the Court's earlier case law. The presumption of a common rule for treaty regimes and international organizations regardless of their legal personality is therefore not confirmed by Whaling in the Antarctic but not rebutted either. At the same time, such a conclusion does not deny the possible existence of a special rule within singular organizations pursuant to Article 5 of the VCLT, but such a special rule would need to be proven ad hoc for this particular organization.
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The ICJ's jurisprudence does not require the express consent of every single contracting state but may assume an agreement by the practice of some states and the silence of others, when the circumstances call for a reaction. 48 Within treaty organs and conferences of states parties, the burden on states to expressly dissent is greater, particularly when voting on resolutions. 49 Silence is thus easily taken for an agreement. However, when a dissent is clearly expressed and concerns not only procedural issues but also the content of a resolution, no agreement exists, and, hence, there is no subsequent practice under Article 31 of the VCLT. Within organs, there is thus no special rule lowering the requirement for an agreement, but organs imply a procedural framework that facilitates an agreement by silence.
A Duty to Give Due Regard versus Articles 31 and 32 of the VCLT A The Court's Reliance on a Duty to Cooperate
In Whaling in the Antarctic, the ICJ principally took account of IWC resolutions within the framework of a duty to cooperate in order to give them an interpretative effect, 50 46 A distinguishing based on legal personality is suggested by Arato, supra note 32. 47 Art. 5 of the VCLT reads: 'The present Convention applies to any treaty which is the constituent instrument of an international organization and to any treaty adopted within an international organization without prejudice to any relevant rules of the organization'; see also ILC Report of the Sixty-Seventh Session, supra note 28, Draft Conclusion 11, para 40; see, in particular, Peters, 'Subsequent Practice and Established Practice of International Organizations: Two Sides of the Same Coin?', 3 Göttingen Journal of International Law (2011) 617, at 638, who contemplates a quasi-customary established practice of the organization amounting, as the case may be, to a rule of the organization within the meaning of Art. 5 of the VCLT, which may loosen the agreement requirement for subsequent practice. 48 ILC Report of the Sixty-Sixth Session, supra note 21, Draft Conclusion 9, para. 2. 49 Peters, supra note 47, at 638-640. 50 Whaling in the Antarctic, supra note 1, at 269-270, para. 137. which the Court drew from the procedural requirements of paragraph 30 of the Schedule 51 and the fact that such a duty was undisputed by Japan. 52 The question is why the Court preferred such duty to the concept of subsequent practice. Since 'giving due regard' to a resolution resembles the 'taking into account' in accordance with Article 31 of the VCLT, the different path still leads to the same outcome. One possible explanation is that the Court did not consider organ practice as subsequent practice due to the autonomy of organs with regard to states and, hence, looked for an alternative path. Why this explanation seems unlikely has been spelled out above.
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A second possible explanation is that the Court wanted to give effect to the resolutions not adopted by consensus by sidelining the requirement for an agreement under Article 31 of the VCLT. While the Court's wording suggests this, the outcome points to the Court effectively applying the duty only to the resolutions adopted by consensus, since the resolutions on the proportionality test adopted by a majority vote remained outside:
[T]he relevant resolutions and Guidelines that have been approved by consensus call upon States parties to take into account whether research objectives can practically and scientifically be achieved by using non-lethal research methods, but they do not establish a requirement that lethal methods be used only when other methods are not available. The Court however observes that the States parties to the ICRW have a duty to co-operate with the IWC and the Scientific Committee and thus should give due regard to recommendations calling for an assessment of the feasibility of non-lethal alternatives.
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Judge ad hoc Hilary Charlesworth, on the other hand, drew a different distinction in her separate opinion by considering the resolutions adopted by consensus as subsequent practice under Article 31 of the VCLT and viewing those adopted by a majority vote in light of a duty of cooperation:
Most IWC resolutions on special permit whaling have attracted a number of negative votes, which precludes them as evidence of the parties' agreement on the ICRW's interpretation. However, there remain some significant resolutions that were adopted by consensus and thus must inform the interpretative task. I note that resolutions adopted by a vote of the IWC have some consequence although they do not come within the terms of Article 31.3 of the Vienna Convention. Particularly when they are adopted by a large majority of IWC members, the resolutions are relevant to the duty of co-operation, discussed below.
55
Judge ad hoc Charlesworth's separate opinion carries the advantage of drawing more explicitly a distinction based on the consensus/agreement of the parties. The role of 51 On the Schedule, supra note 7. 52 Whaling in the Antarctic, supra note 1, at 297, para. 240: 'The Court observes that paragraph 30 and the related Guidelines regarding the submission of proposed permits and the review by the Scientific Committee (currently, Annex P) must be appreciated in light of the duty of co-operation with the IWC and its Scientific Committee that is incumbent upon all States parties to the Convention, which was recognized by both Parties and the intervening State.' 53 See section 2 in this article. 54 Whaling in the Antarctic, supra note 1, at 257, para. 83 (emphasis added); see also at 269-270, para. 137, for its application. 55 Ibid., at 453-454, para. 4, Separate Opinion of Judge ad hoc Charlesworth. the states parties' agreement as characterizing an authentic interpretation should indeed not be blurred by applying a duty to give due regard to all resolutions alike. It also avoids stripping resolutions establishing the opinion of the very large majority of states of any normative effect, which is an outcome Judge Christopher Greenwood endorsed. The better proposition, however, seems to view the resolutions not adopted by consensus as being other practice not reflecting the agreement of the parties in the sense of Article 32 of the VCLT. 57 In fact, since the interpretative weight of an authentic interpretation that must be read into the treaty is limited to the subsequent practice 'which establishes the agreement of the parties regarding its interpretation', 58 the question remains what interpretative value, if any, is to be attributed to practice not establishing the agreement of the parties. In Kasikili/Sedudu Island, the ICJ applied uncontested factual findings in order to confirm its interpretation:
The Court finds that these facts, while not constituting subsequent practice by the parties in the interpretation of the 1890 Treaty, nevertheless support the conclusions which it has reached by interpreting Article III, paragraph 2, of the 1890 Treaty in accordance with the ordinary meaning to be given to its terms. and the fact that such practice is not 'to be read into the treaty' like a subsequent agreement or practice within the meaning of Article 31 guarantees dissenting states parties from having imposed upon them a meaning they oppose. This means of interpretation, in fact, does not compete with, but confirms, the meaning that already flows from the general rule of Article 31. 71 At the same time, it provides a framework for considering the opinion expressed by a majority of states parties, while the duality subsequent practice/other practice is still safeguarded by retrieving fruitful debates on species of practice within this latter category. 72 Had the Court in Whaling in the Antarctic accepted a qualification as subsequent practice under Article 31 of the resolution not adopted by consensus, the proportionality requirement would have entered into the ICJ's first level assessment, together with the text as well as the object and purpose. Given the coherence with these latter means of interpretation within the 'crucible', such authentic interpretation of the parties would have led to the proportionality test being read into Article VIII of the ICRW. Instead, the Court arrived at a proportionality test analogous to that contained in the resolution not adopted by consensus irrespective of the interpretative effect of the IWC resolutions. Based on the textual interpretation of the notion of 'scientific purpose' in accordance with Article 31 of the VCLT, the Court effectively went beyond the requirement of a subjective feasibility assessment for non-lethal means on the part of Japan and applied a reasonableness standard of review 73 that includes an objective proportionality test in determining the scope of JARPA II:
The concrete application confirms this reading since the ICJ finally qualified JARPA II as being commercial because of its excessive lethal sampling compared to its stated research objectives. 74 The Court, in fact, did not consider lethal sampling, as such, to be unreasonable, but its use with regard to the stated research objective was found to be excessive, and thus disproportional. This effectively made the Court's test one of proportionality. More importantly, the proportionality test should guide Japan in bringing its future research programmes in conformity with the Court's judgment. At this point, the Court could and should have retrieved the resolutions not adopted by consensus as other practice within the meaning of Article 32 of the VCLT in order to confirm its conclusion: that is, the scientific purpose of lethal whaling entails a proportionality test pursuant to the Treaty's object and purpose (Article 31 of the VCLT), as is confirmed by IWC's majority resolutions (Article 32 of the VCLT).
Indeed, the ICJ in Kasikili/Sedudu Island used practice not establishing the agreement of the parties to confirm its interpretation based on the ordinary meaning. 75 And in circumstances similar to that in Whaling in the Antarctic, the WTO's Appellate Body criticized the Panel for not having considered decisions by an organ with full membership, notwithstanding the dissent of the then European Communities: 90. A proper interpretation also would have included an examination of the existence and relevance of subsequent practice. We note that the United States referred, before the Panel, to the decisions taken by the Harmonized System Committee of the WCO ... The European Communities observed that it had introduced reservations with regard to these decisions … However, we consider that in interpreting the tariff concessions in Schedule LXXX, decisions of the WCO may be relevant; and, therefore, they should have been examined by the Panel.
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Consensus and Dissent between Subsequent Practice, Other Practice and a Duty to Give Due Regard
Whaling in the Antarctic highlights the importance of organ practice by means of resolutions for the interpretation of the underlying treaty. Whereas the ICJ rejected a resolution calling for a substantive and objective proportionality test on lethal sampling as subsequent practice under Article 31 of the VCLT, because it was not adopted by consensus and notably with the dissent of Japan, the Court relied on other resolutions, which were adopted by consensus and imposed on states a mere procedural obligation to assess and set out why they consider lethal means to be necessary. In order to do so, the Court evoked a duty to cooperate that it derived from the Treaty itself, instead of explicitly referring to subsequent practice pursuant to Article 31. However, 'giving due regard' within the framework of a duty to cooperate basically corresponds to 'taking into account' of Article 31. The Court's earlier case law accepts organ practice as amounting to practice 'between the States' pursuant to Article 31 despite the autonomy of an organization. 74 Whaling in the Antarctic, supra note 1, at 292-293, paras 224-225. 75 Kasikili/Sedudu Island, supra note 17, at 1096, para. 80. 76 EC -Customs Classification, supra note 26, para. 90.
Not being subject to any form or procedure, what counts is that states parties agree on a particular interpretation and not how this agreement has come about nor why states gathered in the first place. Whaling in the Antarctic builds on this assumption. At the same time, the ICJ confirmed its earlier case law that no special rule on subsequent practice has developed to the effect of lowering the requirement for an agreement within treaty organs. Such agreement does not necessarily warrant the express consent of every single contracting state, but the practice of some with the silence of the other states may suffice when the circumstances call for a reaction. Thus, organs imply a procedural framework that facilitates an agreement by silence. However, when a dissent is clearly expressed and concerns not only procedural issues but also the content of a resolution, no agreement exists, and, hence, there is no subsequent practice under Article 31 of the VCLT. Whaling in the Antarctic concerns an organ within a general treaty regime without legal personality, but the presumption that the same rule applies to international organizations with legal personality alike has not been rebutted.
Beyond the IWC's resolutions, the ICJ finally applied a reasonableness standard of review, which includes an objective proportionality test based on a textual interpretation of 'scientific purpose' in Article VIII of the ICRW and qualified Japan's research programme as commercial because of its excessive lethal sampling in view of its stated research objectives. At this point, the Court could and should have retrieved the resolution not adopted by consensus as other practice within the meaning of Article 32 of the VCLT in order to buttress its conclusion. This category of practice, not establishing the agreement of the parties, comes within the open list of supplementary means of interpretation and is recognized by both the ILC and the Court's earlier case law. In contrast to subsequent practice under Article 31, other practice within the meaning of Article 32 does not represent an 'authentic interpretation' of the parties and is not 'to be read into the treaty'. Thereby, such practice, according to Article 32, can only confirm the meaning arrived at by the general rule of interpretation -the text, the context as well as the object and purpose -or come into play when the resulting meaning is ambiguous or absurd.
Dissenting states parties such as Japan in this case are guaranteed against having imposed upon them a meaning they oppose, since this means does not compete with, but, rather, confirms, the meaning that already flows from the general rule of Article 31 of the VCLT. A duty of cooperation, on the other hand, lacks the legal rigour of Articles 31-32, which differentiate the effect of organ practice based on whether it reflects or not an agreement of the parties. And these categories come with plenty of case law. In Whaling in the Antarctic, the Court could have elaborated more explicitly on these categories and, by doing so, better clarify for future cases the interpretative effect of resolutions registering dissent as compared to those adopted by consensus. By not considering Article 32, the Court lacked a category for the resolution containing a proportionality test. Still, the fact that the majority of judges found comfort in having the interpretative meaning arrived at supported by the large majority of contracting states is not too audacious to assume.
